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REQUEST
The Department of Planning has received Michael Decker, Sr.’s Board of Municipal and

Zoning Appeals (BMZA) application to use the referenced premises for junk and scrap
storage and a junk and scrap yard, in accordance with the Development Plan agreed upon by
the Planning Department. In accordance with this plan, Decker would remove open [junk and]
scrap storage from the 100’ Critical Area buffer and the Gwynns Falls floodway and would
relocate and expand a portion of the existing storage operation to areas outside the Critical
Area buffer and the floodway. We understand that this continued appeal is scheduled for
hearing on January 22, 2013.

SITE
Please refer to my previous memorandum of August 14, 2012 concerning this application for

a detailed description of the properties included in this site.

ANALYSIS

In October 2012, Decker’s Salvage Co., Inc. (referred to as “Decker”) and the Mayor and City
Council (referred to as “City”) entered into a Memorandum of Understanding (referred to as
“MOU”) for purposes of setting forth an agreement under which Decker could continue its
operations, under the conditions that it remove its scrap from portions of the Critical Area and
the floodway to additional properties not in the Critical Area and the floodway, and remediate
negative effects of continuing operations in the Critical Area and the floodway by granting the
City a Conservation Easement over, and replanting, the buffer area.

The MOU includes a set of Exhibits: A, B, and C showing the location of the property and
site, the “Phase I Plan”, and the “Ultimate Plan”, respectively. Exhibit D is a letter of
commitment from counsel for Decker, indicating among other things that within 30 days of
signing of the MOU, a floodplain variance request and floodplain review request will be
submitted to the Department of Planning, and that within 30 days of the date of signing the
MOU, a Conservation Easement will be created. These items are not complete at this time.
Exhibits B and C together show creation of a “New Buffer Area” of approximately 25,315
square feet along the south bank of the Gwynns Falls; part of a “New Conservation Easement
Vegetated Area Contiguous to Stream” of approximately 52,900 square feet. Offsetting
Decker’s creation of the new buffer area would be the extension of the junk and scrap
operation into approximately 49,690 square feet of land outside the 100’ Critical Area buffer,
in addition to approximately 6,468 square feet of supporting parking areas.

Critical Area: Certain properties subject to this application are within the Chesapeake Bay
Critical Area and protected by the State-mandated Critical Area Management Program. Junk
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or scrap storage and yards are a prohibited use in the Critical Area (§8-310(a)). Establishing
permitted use of additional lots (as listed on page 1 of the August 14, 2012 memorandum) for
Jjunk and scrap storage would constitute expansion of a prohibited use unless completely
offset by a cessation of junk and scrap operations on the lots closest to the Gwynns Falls.
Hence, this application proposes an expansion of Decker’s junk and scrap storage operation.

The Zoning Code allows e;(cepti(_)ns or expansions of prohibited uses in the Critical Area only
when certain conditions are met, as follows:

“§ 8-310. Prohibited uses.
(c) Exceptions.
The prohibitions in subsections (a) and (b) of this section do not apply if:

(1) on recommendation of the Department of Planning, the Board finds that:
(1) there is no environmentally acceptable alternative outside the Critical Area;
and
(i1) the use is needed to correct an existing water quality or wastewater
management problem; and

(2) for any new use that constitutes a significant development or for any expansion of
a nonconforming use, a best management practices plan that will achieve a net
improvement in water quality is submitted and implemented as a requirement of
the Critical Area review process.”

The MOU states that Decker will record buffer easements, move “offending equipment and
materials” out of the Critical Area and floodway, and undertake buffer plantings (as stated on
“Decker’s Salvage Planting Schedule” dated “October 11, 2012”) within 6 months of issuance
of “all necessary zoning approvals and permits”. As this is a part of the detailed description
of the best management practices plan called for under §8-310.c (2) above, this should be
incorporated in the Board’s decision concerning this application.

It is the Department’s finding that, due to the limited extent of Decker’s land holdings and the
fact that other property owners and uses exist in Decker’s immediate vicinity, there is
currently no environmentally acceptable alternative for relocating the entire operation
(existing buildings) outside the Critical Area; and the use as modified and improved according
to the terms of the MOU would reduce an existing water quality problem and has the
potential, if Decker or its successor should ever construct new facilities on the site, to create
stormwater management for a site where none now exists.

The Critical Area Commission has reviewed this application and the MOU and has written a
letter dated January 14, 2013 indicating no objection to Board approval of this application
provided that the terms and conditions of the MOU are carried out.

RECOMMENDATION
The Department of Planning recommends approval of this appeal, which should be subject to
the following conditions in addition to any conditions which the Board may establish:
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The applicant will fully and faithfully comply with and continue to comply with all of
the terms and conditions of the “Decker Scope of Work” set forth in the
“Memorandum of Understanding (MOU) for Remediation and Reorganization of
Salvage Operations” dated October 11, 2012 by and between the applicant and the
City;
Cho g

plan, including removing equipment and materials related to or supportive of junk and
scrap storage in open areas outside of the Critical Area buffer and floodway, and
undertake all buffer plantings in accordance with the “Decker’s Salvage Planting
Schedule October 11, 2012 within 6 months of the date of the Board’s decision
concerning this application, or no later than September 22, 2013, whichever date is
earlier; and provided further, that if Decker fails to implement the buffer establishment
and maintenance plan by this date, the City shall have the right to access and use of
Decker’s escrow funds and undertake the plantings itself, and the MOU and Escrow
Agreement shall be amended to reflect this requirement;

As the applicant has indicated in its Exhibit E of the MOU that confining its expansion
of nonconforming use to 25% would require “eliminating from the approved
Development Plan the use of a portion of the public rights of way as shown on the
Development Plan,” all references in the MOU to the applicant first obtaining “control
of rights of way” as a precondition for other action required of Decker/ the applicant
are to be considered voided upon acceptance by the applicant of the Board’s decision
favorable to this application.
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